IN THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF GEORGIA

ATLANTA DIVISION

VINCENT MARTIN, SHERMAN

)

BAKER, EMPISH THOMAS, BRENT
)

REYNOLDS, STEPHANIE C. DAVIS,
)

and BETTY HASAN-AMIN, on behalf
)
Civil Action File No.

of themselves, and all other disabled
)

Persons similarly situated,


)
1: 01-CV-3255-TWT








)




Plaintiffs,


)








)

vs.






)








)

METROPOLITAN ATLANTA RAPID
)

TRANSIT AUTHORITY and


)

NATHANIEL P. FORD, SR., in his

)

Official capacity as General Manager
)

and Chief Executive Officer of the 

)

Metropolitan Atlanta Rapid Transit

)

Authority,





)








)




Defendants.


)

ORDER GRANTING PRELIMINARY INJUNCTION 

AGAINST DEFENDANT MARTA


In accordance with this Court’s Order issued on October 7, 2002 granting in part and denying in part Plaintiffs’ Motion for a Preliminary Injunction against Defendant Metropolitan Atlanta Rapid Transit Authority (“MARTA”) [Docs. 15 & 25], and having considered the agreements, proposals and arguments of counsel, this Court orders that:

I.
ALTERNATIVE FORMATS

A.
Website

1.
Within ninety (90) days of the entry date of this Order, MARTA shall make its website fully accessible to those visually impaired patrons who have access to a text browser or other similar computer hardware and software necessary to convert web text into synthesized speech or Braille.

2.
All modifications to MARTA’s website shall be made in such a manner that ensures that new and existing information on the website is accessible to visually impaired patrons with the aforementioned computer hardware and software.  Specifically, MARTA’s website will be brought to and maintained in a manner that fully meets federal Section 508 Electronic and Information Technology Accessibility Standards, 36 CFR Part 1196.

3.
Within one hundred twenty (120) days of the entry date of this Order, MARTA shall have its compliance with this portion of the Order assessed by a consultant in web accessibility who is mutually agreeable to the parties.

4.
MARTA shall update the portions of its website that address services for persons with disabilities to provide information on services MARTA provides to persons with disabilities  (including how to obtain information in alternative formats, the time and location of meetings of MARTA’s Elderly and Disability Access Advisory Committee (“EDAAC”), and how to communicate a disability-related service complaint or commendation).

B.
Customer Information

1.
MARTA shall make material it routinely makes available to the general public and its patrons, including bus and rail schedules, system maps, brochures, customer guides, and public notices relating to MARTA services, available in accessible formats, including Braille, large print, audio cassette, and electronic data diskettes, upon the request of a customer to MARTA’s Customer Information Center or Office of Diversity & Equal Opportunity.  With regard to the materials MARTA routinely makes available to the general public (e.g., route schedules), the alternative formatted material shall be made available to the customer within ten (10) business days of the request.  MARTA may take a reasonable amount of additional time, if necessary, to produce other requested materials in alternative formats.


2.
Within ninety (90) days of the entry date of this Order, MARTA shall draft an internal operating policy regarding the processing of alternative format requests and shall use a consultant familiar with the process of Braille and alternative text production to assist with the drafting and implementing of this policy.  The drafted policy shall be provided to Plaintiff’s counsel for review and comments before the policy is implemented.

3.
MARTA’s Office of Diversity & Equal Opportunity (“DEO”) shall maintain a monthly record of the number of requests received for materials in alternative formats, the material requested, the format requested, the date the request was received, and the date the requested material was made available to the customer.  Data from these reports will be made available to EDAAC and Plaintiff’s counsel for review in accordance with the reporting procedure set forth below.

4.
MARTA shall notify the public of the availability of materials in alternative formats, the manner in which these materials may be requested, and the estimated time frame for delivery of those materials via its website, Customer Service and Customer Information Center representatives, Paratransit Customer Service Guide, and printed brochures and newsletters distributed by MARTA that describe the services and aids it provides to persons with disabilities.

II.
WHEELCHAIR ACCESS
A.
Maintenance of Wheelchair Lifts & Ramps on Fixed-Route Buses
1.
MARTA shall require maintenance inspectors to cycle wheelchair lifts and check securement equipment on fixed-route buses at the completion of revenue service and immediately report any malfunction or failure of the lift or securement equipment to MARTA’s Bus Maintenance.  This will be in addition to the current requirement for MARTA Bus Operators to cycle the lift, check securement equipment, and report any malfunction of the lift or securement equipment before placing the bus into revenue service.

2.
MARTA shall maintain contemporaneous records that reflect the date of the test and the identity of the employee who tested the lift and securement equipment.

3.
MARTA shall maintain contemporaneous records that reflect all reports made of malfunctioning lifts or securement equipment and repairs made to lifts or securement equipment, including all dates involved, the bus number, and the identity of the employee certifying that the repair was adequately performed.


4.
If cycling the lift or the inspection of the securement equipment reveals the lift or securement equipment is malfunctioning or inoperable, the lift or securement equipment shall be repaired before the bus is placed in revenue service in accordance with ADA regulations.


5.
The requirement for MARTA Bus Operators to cycle the lift and check securement equipment and report any malfunction of the lift or securement equipment before leaving the garage for revenue service shall be included in an updated version of MARTA’s Manual of Instruction, Operating Rules and Discipline Code for its Bus Transportation Division, commonly known as the “Little Red Book,” which will be distributed to MARTA Bus Operators within one hundred twenty (120) days of the entry of this Order.  Any MARTA Bus Operator found to be in violation of this requirement will be disciplined in accordance with the progressive scale set forth below.

B.
Procedure for Lift or Ramp Failures on Fixed-Route Buses in Service

1.
MARTA shall institute and enforce the following procedure when a passenger requesting the use of a wheelchair lift or ramp cannot board a bus because of an inoperable lift or ramp:

(a) If the Bus Operator informs a customer requesting the wheelchair lift or ramp that the lift or ramp does not operate, the Operator should state the reason for the malfunction, if he or she knows;

(b) The Bus Operator will, in the presence and hearing of the customer, immediately notify MARTA’s Radio Communications Center by radio or the most immediate means possible of the lift or ramp failure and the exact location of the bus.

(c) The Radio Communication Center will confirm by actual conversation with the Operator of the next bus approaching on that route that (i) the bus will arrive at the passenger’s location within thirty (30) minutes, (ii) the bus has an operating wheelchair lift or ramp, and (iii) the bus will be able to board the passenger.  If the waiting time for the next accessible bus exceeds thirty (30) minutes, the Radio Communications Center will dispatch an alternate vehicle that has been determined to have an operating wheelchair lift or ramp to the passenger’s location for transport of the passenger.

(d) The Radio Communication Center will immediately notify a Bus Supervisor of the lift or ramp failure.  That Bus Supervisor will be responsible for ensuring that the passenger in need of a lift or ramp is transported in accordance with MARTA procedure.  He or she shall carry out this responsibility by actively monitoring the situation through such means as radio or telephone communications or on-site observations.

(e) The Radio Communication Center will instruct the Bus Operator to tell the passenger when and how the passenger will be transported, and the Bus Operator will give that information to the passenger.

(f) If the passenger is not picked up by an accessible bus or alternate vehicle within thirty (30) minutes of the arrival of the bus with the inoperable lift or ramp, MARTA shall give the passenger a voucher for a free one-way trip on MARTA’s fixed-route system.

(g) MARTA shall take the bus with the inoperable lift or ramp out of operation as soon as that bus completes its scheduled run.  It will not return that bus to revenue service until the lift or ramp is repaired in accordance with ADA regulations.

2.
The Radio Communication Center shall maintain a written record or log of each incident that occurs under this Section involving a call from a Bus Operator or Supervisor reporting an inoperable lift or ramp and/or requiring the dispatch of an alternate vehicle.  This record will be kept contemporaneously and will include (a) the time of the report, (b) the route, location, and number of the bus involved, and (c) the arrangements made for accommodation of the passenger (including the substance of any communication with other oncoming buses on the route, with bus numbers and the Operators’ identities, and the identities of the Operator and vehicle dispatched to provide alternate transportation.)  Data from this written record or log will be provided to MARTA’s DEO and made available to EDAAC and Plaintiff’s counsel for review in accordance with the reporting procedure set forth below.

3.
Any Bus Operator found to be in violation of the requirements under this Section will be disciplined in accordance with the progressive scale set forth below.

C.
Use of Wheelchair Ramps or Lifts on Fixed-Route Buses
1.
If a passenger requests use of a wheelchair lift or ramp, the Bus Operator shall be prohibited from questioning the passenger’s need for the lift or ramp or probing into the nature of the passenger’s disability.  Any Bus Operator found to be in violation of this requirement will be disciplined in accordance with the progressive scale set forth below.

2.
Passengers who require use of the wheelchair lift or ramp to board a fixed-route bus will be required to wait for the bus at MARTA’s designated bus stops.  If the passenger is unable to board the bus at the designated stop, the Bus Operator will be required to board the passenger at the nearest point that will allow safe access to the bus by lift or ramp.

D.
Procedure for Door Failures on Rail Cars in Service

If MARTA becomes aware that all doors on one side of a rail car are failing to open while the car is in service, it will lock down or isolate that rail car to prevent passengers from entering it.

III.
PICK-UP SIGNALS


MARTA shall manufacture and distribute upon request to its customers with disabilities flags or signs of some distinctive type that customers with disabilities may use to signal that they are awaiting pick up by a MARTA vehicle.  MARTA will develop a procedure by which the customers may obtain these flags or signs.  These flags or signs may be used at the customer’s option; customers will not be required to use them and will not be penalized in any manner for their non-use.  Regardless of whether the flag or sign is used, the customer will still be required to be at the designated bus stop or pick-up location.  

IV.
ADA ANNOUNCEMENTS

A.
Stop Announcements by Bus Operators

1.
MARTA shall issue a special notice to all of its Bus Operators that it will strictly enforce the ADA requirement that Bus Operators announce all major transfer points, major intersections, destination points, major points of interest along their routes, and individual stops as requested by passengers.  A draft of this notice will be provided to Plaintiff’s counsel for review and comments before it is issued.  Any Bus Operator found to be in violation of this requirement shall be disciplined in accordance with the progressive discipline scale set forth below.


2.
An updated version of MARTA’s Manual of Instruction, Operating Rules and Discipline Code for its Bus Transportation Division, commonly known as the “Little Red Book,” which shall be distributed to Bus Operators within one hundred twenty (120) days from the entry of this Order, shall include this requirement, as well as an explanation of the role that stop announcements play in orienting passengers with disabilities.


3.
MARTA shall maintain a written record or log of each reported violation of this requirement, any investigation it conducts, the findings of that investigation, and any disciplinary action taken as a result.  Data from this record or log will be provided to MARTA’s DEO and made available to EDAAC and to Plaintiff’s counsel for review in accordance with the reporting procedure set forth below.


4.
Within ninety (90) days of the entry date of this Order, MARTA shall provide Plaintiff’s counsel with a full list, by route, of the stops that should be routinely announced by its Bus Operators.

B.
Station Announcements by Rail Operators

1.
MARTA shall issue a special notice to all of its Rail Operators that it will strictly enforce the requirement that, upon a train’s departure from each rail station, the Operator must announce the upcoming station, point of transfer (if applicable to the next station), destination point (if applicable), and major points of interest at the next station.  A draft of this notice will be provided to Plaintiff’s counsel for review and comments before it is issued.  

2.
Rail Operators shall be required to make these station announcements regardless of whether announcements are being made on the train by the Automated Train Announcement System (“ATAS”).  Any Rail Operator found to be in violation of this requirement will be disciplined in accordance with the progressive scale set forth below.

3.
MARTA shall maintain a written record or log of each reported violation of the station announcement requirement, any investigation it conducts, the findings of that investigation, and any disciplinary action taken as a result.  Data from this record or log will be provided to MARTA’s DEO and made available to EDAAC and Plaintiff’s counsel for review in accordance with the reporting procedure set forth below.

4.
Updated versions of MARTA’s Rail Operating Rulebook and Rail Operator Certification Manual, which will be distributed to Rail Operators within one hundred twenty (120) days following the entry date of this Order, shall include the station announcement requirement, as well as an explanation of the role that station announcements play in orienting passengers with disabilities.

5.
Updated versions of MARTA’s Rail Operating Rulebook and Rail Operator Certification manual shall also include the requirement that, when directed by MARTA’s Rail Control Center, Rail Operators announce to passengers that an elevator at the upcoming station is out of service and advise passengers of alternate means or accessible routes of travel. 

V.
PARATRANSIT SERVICES
A.
Telephone/TDD Service

1.
MARTA Paratransit shall undertake to answer all customer telephone calls within three (3) minutes after being accepted and avoid placing a customer’s call “on hold.”   If it is necessary to place a call “on hold” while conducting an investigation, MARTA Paratransit shall undertake to limit the time the caller is required to wait “on hold” to less than five (5) minutes.  


2.
MARTA Paratransit shall maintain daily statistics on the total number of customer calls it receives, noting such factors as the number of calls abandoned, the average wait time, and the amount of time no open telephone line is available to receive incoming calls.   This data shall be provided to MARTA’s DEO and made available to EDAAC and Plaintiff’s counsel for review in accordance with the reporting procedure set forth below.


3.
MARTA Paratransit employees shall be required to identify themselves by name upon answering the telephone.


4.
Customers who reserve rides with MARTA Paratransit shall not be required to call back to confirm those reservations.


5.
MARTA Paratransit shall provide its customers with a telephone number to call in the event customers experience problems with Paratransit service on the day of scheduled rides.

B.
On-Time Performance
1.
MARTA Paratransit shall make every effort to achieve and maintain an on-time performance rate of 100 percent.  It shall continue to maintain daily statistics on its on-time, late pickup, and missed trip performance rates.  These performance statistics shall be provided to MARTA’s DEO and made available to EDAAC and Plaintiff’s counsel for review in accordance with the reporting procedures set forth below.


2.
If a Paratransit vehicle arrives before the agreed-upon “ready time,” the Operator must wait with the vehicle until five (5) minutes beyond the “ready time.”  The customer may, but shall not be required, to board the vehicle before the “ready time.”


3.
If a Paratransit vehicle arrives more than thirty (30) minutes after the agreed-upon “ready time,” the customer shall not be charged with a “no show” if the customer is no longer present at the pick-up location.


4.
MARTA Paratransit shall not change the “ready time” given by the Reservations Agent and agreed to by the customer, unless the customer is notified prior to the change and he or she agrees to the change.  MARTA shall not penalize the customer for refusing a proposed change to the original “ready time.”


5.
MARTA Paratransit shall maintain a written record or log of any requests, either by MARTA or a customer, to change the “ready time” originally agreed upon at the time of the trip reservation.  Data from this record or log shall be provided to MARTA’s DEO and made available to EDAAC and Plaintiff’s counsel for review in accordance with the reporting procedure set forth below.

C.
Length of Trips

MARTA shall limit the amount of time a customer spends on a Paratransit vehicle to the approximate time it would take a passenger to travel to the same destination by fixed route, plus thirty (30) minutes.

D.
Capacity Denials
MARTA shall provide a sufficient number of prepared Paratransit vehicles and operators so that all eligible persons requesting Paratransit service can receive it on a “next day” basis.

E.
Maintenance of Wheelchair Securement Systems

MARTA shall check and repair the wheelchair securement systems on its Paratransit vehicles on a regular basis.

VI.
CUSTOMER SERVICE
A.
Telephone/TDD Service
1.
MARTA’s Customer Service Center shall undertake to answer all customer telephone calls within three (3) minutes after being accepted and avoid placing a customer’s call “on hold.”   If it is necessary to place a call “on hold” while conducting an investigation, the Customer Service Center shall undertake to limit the time the caller is required to wait “on hold” to less than five (5) minutes.  


2.
The Customer Service Center shall maintain daily statistics on the total number of customer service calls it receives, noting such factors as the number of calls abandoned, the average wait time, and the amount of time no open telephone line is available to receive incoming calls.   This data shall be provided to MARTA’s DEO and made available to EDAAC and Plaintiff’s counsel for review in accordance with the reporting procedure set forth below.


3.
Representatives in the Customer Service Center shall repeat the information given by a customer to verify it is accurate and complete before disconnecting the call with the customer.

B.
Electronic Mail Complaints

1.
Customers shall be permitted to submit complaints by electronic mail or “email.”  Information regarding this option, including the email address and any complaint form to use, shall be included in MARTA’s website, provided to Plaintiff’s counsel, announced periodically at EDAAC meetings, and included in the Paratransit Customer Service Guide.  

2.
MARTA Customer Service Center Representatives shall check the Customer Service email system at least daily to monitor for incoming complaints and information.  

3.
Email complaints shall be subject to the same general rules and procedures that apply to complaints received in other formats.

C.
Processing of Complaints

1.
MARTA’s Customer Service Center shall acknowledge receipt of each complaint received and give the customer a tracking number for the complaint within three (3) business days after the customer speaks to a Customer Service Representative, sends an email to the address designated for the receipt of Customer Service complaints, or leaves a telephone message at the telephone number designated for receipt of customer service complaints.  In the event a Customer Service Representative determines that the complaint is, in their judgment, not adequately detailed or documented for any follow-up, they must so inform the customer within three (3) business days and give him or her a reasonable opportunity to provide further information he or she may have.


2.
Each customer who lodges a complaint with MARTA’s Customer Service Center shall receive follow-up communication from MARTA within fifteen (15) days of his or her complaint, and no less frequently thereafter than at two-week intervals until customer service procedures are completed.  It shall not be considered a sufficient response to simply leave a telephone message for the customer to call back.


3.
At the conclusion of the Customer Service Center’s investigation, the customer who submitted the complaint shall be sent a statement describing any action taken in response to the complaint by either email or letter. (MARTA need not, however, make such notifications to any customers making complaints of ADA noncompliance who, when asked for contact information, decline to identify themselves or to give a contact address.)  The statement shall be sent in an alternative format upon the customer’s request.  This statement shall also inform the caller of the avenues available to him or her for further review of the complaint.  The disposition of all complaints implicating ADA compliance shall be reviewed by the DEO.


4.
The system MARTA uses to track customer service complaints shall tag all complaints implicating ADA-related concerns as such.

D.
ADA-Related Complaints


1.
Within ninety (90) days of the entry date of this Order, MARTA shall create a centralized database of all ADA-related complaints received by MARTA’s Customer Service Center, DEO, garages, and terminals.  Data from this database regarding ADA-related complaints shall be maintained by MARTA’s DEO and made available to EDAAC and Plaintiff’s counsel for review in accordance with the reporting procedure set forth below.


2.
Complaints entered into this “ADA Database” shall be analyzed and tracked by MARTA’s DEO to ensure that ADA-related complaints are thoroughly investigated and proper action is taken, including any corrective measures and response to the complainant.


3.
MARTA’s Customer Service Representatives shall be trained and/or instructed in how to identify and forward ADA-related complaints to the “ADA Database” for investigation and action.


4.
MARTA shall adopt a policy regarding the handling of customer reports of perceived retaliation for participation in this civil action and/or for making customer complaints.  Such policy shall provide, in part, for the submission of such reports to the DEO for investigation.  Individuals shall not be required to use the general customer service complaint process to make these reports.


5.
MARTA shall not have any policy or practice of requiring that an ADA violation be reconfirmed by subsequent actual observation by a MARTA supervisor or employee before the employee about whom the complaint can be made shall be punished.

VII.
TRAINING


1.
MARTA’s initial training for new Bus and Paratransit Operators shall continue to include an eight (8)-hour training module devoted to instructing Operators on how to serve passengers with disabilities and comply with ADA requirements.


2.
MARTA shall enhance its training for Bus and Paratransit Operators to emphasize the use of wheelchair securement systems on MARTA vehicles with different types of wheelchairs as governed by ADA specifications.


3.
MARTA shall continue its “refresher” training program until all Bus Operators have completed and passed the course and shall have the entire fleet recertified by the end of the first quarter of 2003.


4.
MARTA’s initial and recertification training programs for Rail Operators shall include a new emphasis on serving passengers with disabilities, including the importance of making ADA-required announcements.


5.
MARTA shall train its Customer Service Representatives on how to identify an ADA-related complaint, respond to the complaint, and process the complaint upon entry into the “ADA Database.”  Representatives shall also receive additional sensitivity training in dealing with people with disabilities.


6.
The requirements for MARTA Bus, Paratransit and Rail Operators that are set forth in Sections II through V of this Order shall be incorporated into the instruction materials for the initial and recertification training received by these employees.


7.
MARTA agrees to consult with representatives from the Center for the Visually Impaired, disAbility Link, and Disability Exchange in an effort to restructure its current ADA-sensitivity training.  These representatives shall assist during ADA-training modules whenever possible and practical.


8.
MARTA shall provide “customer service enhancement for customers with disabilities” training to Operators who are found to be noncompliant with ADA requirements and have been sent for retraining.


9.
MARTA shall revise its Manual of Instruction, Operating Rules and Discipline Code for its Bus Transportation Division, commonly known as the “Little Red Book,” and its Rail Operating Rulebook to include a telephone number for employees to call if they have questions about ADA requirements.


10.
MARTA shall make regular reports to EDAAC regarding its ADA-training efforts.


11.
Before implementing any substantial change to its training modules on ADA-related issues, MARTA shall review such proposed changes with EDAAC and consider comments on such materials made by EDAAC.  MARTA shall provide a copy of its proposed changes to its ADA-training programs to anyone requesting it.


12.
MARTA shall produce and distribute public education materials regarding MARTA’s ADA obligations that urge public support for its compliance with those obligations and explain the important role accessible transportation plays in enabling persons with disabilities to live independently.  The text used in at least one, generally distributed issue of these materials shall be mutually agreeable to the parties.

VIII. DISCIPLINARY GUIDELINES
1.
Within one hundred twenty (120) days of entry of this Order, MARTA shall amend its Rail Operating Rulebook to include the following:

· Failure to make station announcement over public address (“P.A.”) system in accordance with ADA requirements:

First offense:

Written reprimand

Second offense:

Suspend 3 days

Third offense:

Discharge

· A telephone number that Rail employees may call for answers to questions regarding this requirement and their obligations under the ADA.

· A provision regarding the making of P.A. announcements in the event of elevator breakdowns.

2.
Within one hundred twenty (120) days of entry of this Order, MARTA shall amend its Manual of Instruction, Operating Rules and Discipline Code for its Bus Transportation Division, commonly known as the “Little Red Book,” to include the following:

· Failure to deploy a wheelchair lift or ramp when requested:

First offense:
Written reprimand

Second offense:
Suspend 3 days

Third offense:
Discharge

· Passing up a passenger with a disability without justification (Justified failures to stop include buses that are out of revenue passenger service (e.g. training buses) and buses running express with no scheduled stop at the location of the passenger with a disability.):

First offense:
Suspend 3 days

Second offense:
Discharge

· Failure to call out stops when required or requested:

First offense:
Warning

Second offense:
Written final warning

Third offense:
Discharge

· Failing to cycle, inspect and/or report an inoperable or malfunctioning wheelchair lift, ramp or securement device during pre-revenue inspection:

First offense:
Written reprimand

Second offense:
Suspend 3 days

Third offense:
Discharge

· Failing to immediately report an inoperable or malfunctioning wheelchair lift, ramp or securement device when the Operator has actual knowledge that the equipment is broken:

First offense:
Suspend 3 days

Second offense:
Discharge

· A telephone number than Bus employees may call for answers to questions regarding these requirements and their obligations under the ADA.

3.
Within one hundred twenty (120) days of entry of this Order, MARTA shall amend its Manual of Instruction, Standard of Operations and Discipline Code for its Paratransit Services to include the following:

· Requiring customer to board vehicle at pickup location before the scheduled “ready time:”

First offense:
Written reprimand

Second offense:
Suspend 3 days

Third offense:
Discharge

· Failure to wait with vehicle for customer to board for five (5) minutes upon arrival at pickup location:

First offense:
Written reprimand

Second offense:
Suspend 3 days

Third offense:
Discharge

· Failure to wait five (5) minutes beyond scheduled “ready time” upon early arrival at pickup location:

First offense:
Written reprimand

Second offense:
Suspend 3 days

Third offense:
Discharge

· A telephone number that Paratransit employees may call for answers to questions regarding these requirements and their obligations under the ADA.

4.
Within one hundred twenty (120) days of entry of this Order, MARTA shall amend its standard operating procedures and disciplinary codes in all of its operating divisions and customer relations departments to include the following violations that may warrant accelerated discipline:

· Insolence or disrespect to a customer, including those with a disability.

· Retaliation of any kind against a customer or employee who reports an ADA-related violation.

5.
In the event that employees and/or their collective bargaining representatives challenge any of these requirements, MARTA shall make reasonable efforts to defend such amendment(s).  MARTA shall, however, abide by any binding decision by an arbitrator, court, or other decisionmaker.  MARTA shall make reasonable efforts to notify Plaintiff’s counsel of the status of any such challenge and its efforts to defend these amendments.

6.
MARTA shall provide written and spoken notice to all of its Operations employees and Customer Service Representatives of their legal obligation under the ADA to provide full and equal access to passengers or customers with disabilities.

7.
MARTA shall provide to all of its employees whose job duties will be impacted by this Order individual notice regarding the relevant requirements of this Order, their obligations under the ADA, and the consequences of noncompliance.  The parties shall work together in good faith to agree upon the text for this notice, the employees who shall receive it, and the means by which it should be transmitted.

8.
MARTA shall thoroughly investigate all reports of ADA noncompliance.  If MARTA’s investigation reveals sufficient evidence to conclude that the accused employee committed the alleged violation, MARTA shall discipline the employee according to the progressive scale set forth in its Standard Operating Procedures and Disciplinary Codes.  If the investigation reveals insufficient evidence to conclude that a violation occurred, MARTA shall direct either an employee monitor or an independent “mystery rider” to perform an audit of the accused employee’s performance over a specified period of time.  If the evaluation by the monitoring employee or “mystery rider” confirms the accused employee’s noncompliance, the accused employee shall be disciplined accordingly.

9.
MARTA may take immediate corrective action with regard to an ADA-related violation that is observed and reported by a monitoring employee or independent “mystery rider.”  MARTA may also take immediate corrective action with regard to an ADA-related violation that is not observed and reported by a monitoring employee or independent “mystery rider,” if there is sufficient evidence to find that an ADA-related violation occurred.

IX.
MONITORING & REPORTING OF COMPLIANCE

1.
MARTA’s Office of Diversity & Equal Opportunity (“DEO”) shall be responsible for monitoring and analyzing ADA-related complaints and issues from customers, employees, and EDAAC to ensure compliance with this Order and the ADA.  The DEO shall also be responsible for compiling data and assembling quarterly reports pertaining to MARTA’s performance under this Order.


2.
The DEO will track MARTA’s performance in the following areas:

(a) Bus lift failures in the field;

(b)  Bus Operator failures to deploy a functional wheelchair lift or ramp upon request;

(c) Bus or Rail Operator failures to make announcements required by the ADA or this Order;

(d) Unjustified Bus Operator failures to stop for a person with a disability;

(e) Bus Operator failures to report malfunctioning or inoperable wheelchair lifts or ramps;

(f) Bus Transportation failures to provide alternate transportation to customers stranded because of an inoperable wheelchair lift or ramp;

(g) Paratransit “late” or “missed” trips;

(h) Paratransit “no shows” charged and upheld or overturned on appeal;

(i) Paratransit, Customer Service, or Customer Information failures to answer incoming calls on a timely basis;

(j) Customer Service failures to respond to a customer complaint or comment in a timely manner;

(k) Customer Information failures to provide requested materials in an alternative format in a timely manner.

3.
The DEO shall distribute these reports on a quarterly basis to the operating departments within MARTA, as well as to EDAAC and Plaintiff’s counsel.  Such reports will take into account the number of persons with disabilities who are riding the system, total wheelchair lift or ramp deployments on fixed-route buses, total revenue passenger miles, and other similar information.  DEO representatives shall make themselves reasonably available to EDAAC or Plaintiff’s counsel to discuss these reports, performance measures, or other aspects of the DEO’s reports.


4.
MARTA shall retain an independent third party to perform monitoring of the system’s compliance with accessibility requirements.

5.
A draft of MARTA’s Request for Proposal (“RFP”) for a contract for an expanded “mystery rider” program shall be provided to EDAAC and Plaintiff’s counsel for review and comments before the RFP is presented to independent monitoring contractors.

6.
MARTA shall expand its “mystery rider” program to include more “shops” or “trips” per month.  These trips shall include rides on the fixed-route and paratransit systems, inquiries for trip information and scheduling, and reporting complaints to customer service.  For the first two (2) calendar years following entry of this Order, the independent monitor shall perform at least 400 monitoring trips per quarter upon MARTA vehicles.  These monitoring trips shall be reasonably apportioned between Paratransit, Bus, and Rail, and shall also be reasonably apportioned throughout the geographic areas served by MARTA.  

7.
During the third and subsequent calendar years following entry of this Order, for each quarter in which the independent monitor reports that MARTA has been found to be in 95% or better compliance with accessibility standards, the number of monitoring trips may be reduced by 10% the following quarter.

8.
During the second and subsequent calendar years following entry of this Order, for each quarter in which the independent monitor reports that MARTA has been less than 95% in compliance with the accessibility standards, the number of “mystery rider” trips shall be increased by 10 percent.


9.
“Mystery riders” shall use questionnaires that have been expanded to include information relating to ADA requirements and the identification of MARTA employees who are failing to comply with those requirements.  Before implementing this questionnaire, MARTA shall provide a draft of the proposed questionnaire to EDAAC and Plaintiff’s counsel for review and comments.


10.
MARTA shall ensure that a reasonable number of the “mystery riders” utilized by the independent monitor shall be persons with disabilities.


11.
Monitoring by independent “mystery riders” or MARTA employees shall be performed incognito.  Monitors shall present themselves in such a way that they are indistinguishable from other MARTA customers.


12.
Actual monitoring by “mystery riders” shall begin no later than six (6) months following the entry of this Order, unless it is delayed by the fact that resolution of an issue necessary to its commencement is pending before this Court.


13.
The DEO shall distribute reports from the “mystery rider” program on a quarterly basis to the operating departments within MARTA, as well as to EDAAC and Plaintiff’s counsel.  


SO ORDERED, this _____ day of ____________________, 200__.






________________________________________






THOMAS W. THRASH, JR.






United States District Judge
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